Editor's note: Reconsideration denied by Oder dated April 1, 1998

MALR CE TANNER

| BLA 93-406 Deci ded Decenber 9, 1997

Appeal froma determnation of the Farmington, New Mexico, DO strict
Gfice, Bureau of Land Managenent, establishing liability for trespass

danages.

NM 89339.

Afirned.

1.

Mneral Lands: Mneral Reservation--Patents of Public
Lands: Reservations--S ock- Rai si ng Honest eads

Deposits of humate that have commercial val ue as soil
addi tives because of their chemical properties are
mneral s wthin the neaning of the mning and mneral
| easing laws of the Lhited Sates.

Mneral Lands: Mneral Reservation--Patents of Public
Lands: Reservations--S ock- Rai si ng Honest eads

Wiere there is a dispute as to whether a mneral
resource is included in a mneral reservationin a

pat ent issued under the S ock-Rai sing Honestead Act, 43
USC 8§ 299 (1994), the determnation shoul d be nade
inlight of the use of the surface estate that Gongress
contenpl ated and the nanner in which the naterial is
extracted and used.

Mneral Lands: Mneral Reservation--Patents of Public
Lands: Reservations--Satutory (onstruction:
Gener al | y- - & ock- Rai si ng Honest eads

Interpretations of the mneral reservation in patents
i ssued by the Lhited Sates under the S ock-Rai sing
Honestead Act, 43 US C § 299 (1994), nust be
consistent wth the established rule that land grants
are to be construed favorably to the Governnent, that
not hi ng passes except what is conveyed in clear

| anguage, and that, if there are doubts, they are
resol ved for the Gvernnent, not against it.
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4, (onstitutional Law Generally--Mneral Lands: Mneral
Reservation--Patents of Public Lands: Reservations--
S ock- Rai si ng Honest eads

A prerequisite to any takings claimis that the

cl ai rant have sone property right that was taken.
Wiere a patent was issued wth a mineral reservation,
the exercise of mneral rights reserved to the Lhited
Sates involves no taking of anything granted by the
pat ent .

APPEARANCES Mrrk K Adans, Esqg., and Mry K Kel eher, Esq., A buquerque,
New Mexi co, for Maurice Tanner.

(P N ON BY ADM N STRATI VE JUDE BURX

Mauri ce Tanner has appeal ed froma determnation of the Farmngton,
New Mexi co, DOstrict fice, Bureau of Land Managenent (BLMor the Bureau),
rendered on March 8, 1993, in which the Bureau found that he had coomtted
an i nnocent trespass by the unauthorized renoval of the naterial "hunate"
fromlands patented wth a mneral reservation to the Lhited Sates and
requi red paynent of $6,225.45 in damages therefor. Tanner was cited for
violations of Departnental regulations 43 CF. R 88 3602.1 and 9239. 0-7,
whi ch define unaut hori zed use and nake unaut hori zed renoval of nmneral
naterials a trespass, charging hhmwth the renoval of 2, 075.15 tons of
mneral naterial fromthe SAWNEAsec. 10, T. 19 N, R 6 W, New Mexico
Princi pal Meridian, which was included in Patent No. 1066654 whi ch had
i ssued on ctober 26, 1933, under the S ock- Raising Honestead Act (SRHY,
43 US C 88 291-301 (1970), 1/ subject to a reservation on behal f of the
Lhited Sates of "all the coal and other mnerals."

The file indicates that Tanner extracted a snall amount of hunate from
the subject land in 1976 under a permit issued by BLM Soneti ne
thereafter, Tanner sold the land to others but bought it back in Novenber
1979. S nce 1979, extraction of hunate has been unaut horized by BLM
A though Tanner owns the surface estate and recogni zes that the Lhited
Sates reserved to itself owership of "all the coal and other mnerals,”
he contends that "hunate" is an organi c substance which, |ike peat, should
not be considered to be reserved as a mineral. Tanner has requested a
hearing to present evidence on the organi c nature of hunate. The Bureau
does not dispute that humate is organic in origin but considers it,
neverthel ess, to be a lowgrade of coal which is reserved to the Lhited
Sates.

1/ Wile the SRHA was expressly repeal ed by section 702 of the Federal
Land Policy and Managenent Act of 1976, 90 Sat. 2787, the Departnent had
long held that it was inpliedly repeal ed by the Tayl or Gazing Act, 43
USC 8§ 315 (1994). See Lhited Sates v. Browne-Tankersley Trust, 98 | BLA
325, 326 n.2 (1987), and cases cited.
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Before giving further consideration to humate's legal status as a
vegetative or mneral naterial, it is helpful to devel op a general
under standi ng of what "humate” is. Qe of the standard authorities states:

Himat e, derived fromweat hered coal and associ at ed
car bonaceous shal es and cl aystones, has becone an i nport ant
nonfuel mneral coomodity in the Sate [of New Mexico]l. Enornous
reserves of the humc-acid rich naterial have been identified,
and in 1990 there were two producing mnes. * * * Hinate i s used
chiefly as an additive in drilling nuds and soil conditioners.

US Departnent of the Interior, Bureau of Mnes, 1990 Mneral s Year book,
Vol. 2, at 353.

In a brief article appearing in the Qctober/Novenber 1991 Energy &
Mneral Newsline published by BLM a generalized description of the hunmate
deposits in New Mexi co was provi ded:

The New Mexi can variety of humate can best be described as a
car bonaceous nudst one or shal e-1ike naterial nade up of totally
deconposed hunus and salts of humc acids such as humc, ulmc,
and fluvic acids. In northwestern New Mexi co, hunate i s nost
often associated with coal in the Uper etaceous Menefee
Formation, where humate was forned i n neanderi ng channel s and
floodplains in a fluvial-deltai c setting.

Hunat e has several other uses such as in drilling nuds,
wat er sol ubl e brown stains, and as a binder in briguets nade from
lignite char. Qher areas of potential use of hunates include
oil field reclamation and capture of heavy netal s i n hazar dous
waste. However, the majority of hunate produced in New Mexico is
for agricultural use. A though not well understood in terns of
agricultural effects, hunate seens to aid plant uptake of
nutrients via the acids. Hunate al so aids soil by increasing the
water hol ding capacity, and acts as a buffer for alkaline soils.

M croorgani smgrow h al so seens to be positively affected by the
introduction of hunate naterial .

B. Lloyd, Humates in Northwestern New Mexi co (Shake Q1 or Vénder Product),
Energy and Mneral s Newsl i ne, Cctober/Novenber 1991, at 9-10.

A though the record does not contain an anal ysis or detail ed
description of the naterial recently excavated by Tanner in this trespass
action, a Mneral Report dated Septenber 20, 1985, was prepared for a coal
and
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hunat e trespass fromthree pits, and pit #1 appears to be in the sane
location as the pit in the instant appeal . 2/

The Mneral Report acknow edged the interchangeabl e usage of the terns
"hunate, " "hunates,” and "humc naterial s" and the various definitions
attributed to them such as "carbonaceous cl aystone or shale rich in humc
natter (conpletely deconposed organic matter),” and "salts of humc acids"
whi ch are "conpl ex organi ¢ nol ecul es that are forned by the breakdown of
organic natter” and whose "exact structures are unknown * * * and extrenely
variable." Id.; see also Bureau of Mnes, ADctionary of Mning, Mneral,
and Related Terns at 555 (1968) (hereinafter cited as Dctionary). The
report also noted that the term"hunate” has al so been applied to a form of
weat hered coal called "leonardite,” and the report concluded that the terns
are commercially used to describe ""any material which contains an
(unspeci fied) anount of deconposed organic matter' wthout regard to the
lithol ogic and chemcal distinctions defined above.” (Mneral Report at 6-
7.)

The report described the geol ogic setting of the deposit in this case
as foll ows:

The trespass area is located wthin the outcrop area of the
Fruitland Fornati on, an Upper O etaceous coal -bearing fornation
forned at the nargins of the sea which lay within the San Juan
Basinin late Qetaceous tine. * * * [3/]

The topography of the area * * * is conprised of a dip slope
** * modified by erosional forces operating preferentially on
weaker (softer) rocks.

* * * * * * *

2/ Achronology in the report suggests that, in 1985, BLMviewed the
trespass as a coal and hunate trespass. The report noted that the coal in
the subject |ands was, at that tine, hel d under Federal coal |ease NM 2457.
A though BLMat one tine nmay have considered hol ding the coal |essee
liable for the renoval of the naterial, it does not appear that the | essee
has ever asserted any right to mne the hunate deposits and may have nerely
acqui esced in Tanner's operations. The Bureau apparently determned to
seek damages for the hunate renoval s fromTanner as a trespasser rather
than fromthe | essee, and presently considers the deposit in issue a
mneral naterial salable under the Materials Act of July 31, 1947, as
anended, 30 US C 8§ 601 et seq. (1994).

3/ The Getaceous period is general |y recogni zed as extending from135 to
65 mllion years ago. See, e.g., Bates and Johnson, G ossary of Geol ogy,
Arerican Geological Institute (1980) at 146. By contrast, the

Car boni ferous period fromwhi ch the bul k of coal deposits are generally
deened to have originated dates from345 to 280 mllion years ago whereas
all commercial peat deposits date fromthe Hol ocene epoch with a naxi num
age of about 13,000 to 14,000 years. See Lhited Sates Mneral Resources
(1973), "Peat," C Caneron, Geol ogical Survey Professional Paper at 511.
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The coal wth which this report is concerned forned from
plant naterial which grew and accumul ated i n swanps and nar shes
existing along the shore during stillstands in the retreat of the
Qetaceous sea. The humate apparently originated wth the
deposition of nuds anong and then over the plants growng in the
narshes, resulting after lithification in the organic-rich
cl aystones and shal es (hurmate) commonly associated wth the coal s
t oday.

(Mneral Report at 6.) In short, humate in this case is alithified
naterial that originated fromvegetation nore than 65 mllion years ago.

The Mneral Report al so included a copy of a My 27, 1982, nenorandum
describing pit #1:

Hinate, coal and dirty coal appear to have been excavated and
stockpiled. * * * A6.1 ft. coal seamwth thin shal e partings
was neasured and channel sanpl ed about 210 feet south of the pit.
At the pit the seamis overlain in ascending order by a 0.1 ft.
cal careous sandstone parting, 1.9 feet of dirty coal (?) and
several feet of "hunate.”

(Mneral Report at 31.) (oal sanples were taken fromthat pit and tested,
but no hunate fromthat particular pit was anal yzed. (Mneral Report at
44, 46, 52.)

Wi | e the i medi at e sequence of events |eading to issuance of the
deci sion under appeal began with an initia report of unauthorized use
dated Gctober 5, 1992, we note that the Departnent had expl ored the | egal
status of hunate deposits for a nunber of years previous thereto wth
conflicting concl usions bei ng proffered.

Inan April 23, 1971, nenorandum a Lhited Sates Geol ogi cal Survey
(USG5 Regional Mning Supervisor concluded that hunate was not | easabl e as
coal, because it could not be used as fuel, but rather shoul d be sol d under
the Miterials Act. By nenorandumdated April 2, 1975, the Held Solicitor
concl uded that humate is a reserved mnera under the SRHA based on
Solicitor's pinion, M36417 (February 15, 1957), which had noted t hat
| owgrade mineral i zed substances no | onger subject to the operation of the
mning lans may still fall wthin the reservation of coal and ot her
mneral s under the SRHA

Notw t hstandi ng this concl usi on, however, an Assistant Solicitor's
nenor andum dat ed June 4, 1976, categorized humate as a vegetative naterial,
as did separate nenoranda dated July 14 and Septenber 17, 1976, fromBLMs
Drector. Thereafter, in a nenorandumto BLMs New Mexi co State D rector
dated January 28, 1977, the Held Solicitor referred to a prior BLM
nenor andum advi si ng that humate was not mneral but rather vegetative
nmaterial and concluded that, as such, hunate was not retai ned under a
mneral reservation.
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In less than a year, this viewwas under renewed chal |l enge wthin the
Departnent. Thus, by letter dated Gctober 19, 1977, the Drector, USG5
advi sed the Associate Solicitor that, in his view hunate was properly
classified as a mneral rather than a vegetative material. In reliance on
this concl usion, the Associate BLMD rector issued Instruction Menorandum
No. 78-97 (February 24, 1978) advising all BLMSate Drectors that hunmate
was to be disposed of as a type of stone under the Material s Act and that
hunat e was not subject to | ocati on under the nining | avns.

Subsequent |y, in a nenorandumto the New Mexico Sate Drector, dated
May 1, 1979, the Held Solicitor, after recounting the history of prior
consi deration of the status of hunate, concluded that hunate was a reserved
sal able mneral under the SRHA relying both on the USGS finding that the
naterial is stone and this Board s decision in Vstern Nuclear, Inc., 35
| BLA 146 (1978), aff'd, 462 U S 36 (1983), holding that gravel is a
reserved mneral. This renains the official statenent of position of the
Bureau and the Solicitor's Gfice on the status of hunate. 4/

Notw t hstandi ng the foregoi ng, however, we wll treat the issue as a
matter of first inpression, since the issue has "never reached the |evel of
admni strative appeal at which authoritative departnental determnations on
behal f of the Secretary are nade." See Wlall v. Battle Muntain ., 385
F.2d 90, 95 (9th dr. 1967), cert. denied, 390 US 397 (1968). Thus,
there are two questions to be decided. Hrst, is humate a "mneral™ wthin
the neaning of the mning and mneral |easing and di sposal |aws of the
Lhited Sates? Second, assunming the answer to the first questionis in the
affirmati ve, was hunate wthin the class of mneral s reserved under patents
i ssued under the SRHA?

[1] In support of his contention that naterial such as humate is not
a reserved mneral and, indeed, not a mneral at all, Tanner relies on a
di scussi on appearing in the | eadi ng deci sion construing the mneral
reservation in the SRHA Wétt v. Wstern Nuclear, Inc., 462 US 36, 53-54
(1983). In that case, the Suprene Gourt grappled wth the question whet her
gravel was a mneral reserved under an SRHA patent:

G ven ngress' understanding that the surface of SRHA | ands
woul d be used for ranching and farmng, we interpret the mneral
reservation in the Act to include substances that are mneral in
character (i.e., that are inorganic), that can be renoved from
the soil, that can be used for comrmercial purposes, and that
there is no reason to suppose were intended to be included in

4/ W note that, while it appears that no court has directly addressed the
nature of the substance, the only reported decision containing the word
"hunat e" or "hunat es" whi ch we have found i nvol ved a "Material Mning
Lease" that described the formof paynent as a "royalty" and identified
hunates as "a | ow grade coal useful in fertilizer production.” GCal-Am
Qorp. v. Spence, 659 F.2d 1034, 1035 (10th Gr. 1981).
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the surface estate. * * * This interpretation of the mneral
reservation best serves the congressional purpose of encouragi ng
the concurrent devel opnent of both the surface and subsurface
resources, for ranching and farmng do not ordinarily entail the
extraction of mneral substances that can be taken fromthe soil
and have separate val ue.

(EBEwhasi s added.) H sewhere, the Gourt had declared that "[wWhile it nay
be necessary that a substance be inorganic to qualify as a mneral under
the SRHA it cannot be sufficient." 1d. at 43. Appellant relies upon
these statenents and argues that humate is clearly "organi c" in nature and,
therefore, under the SQuprene Gourt's anal ysis, not minera in character.

Inplicit in Tanner's argunent is the assertion that, when the Suprene
Qourt used the term™inorganic,” the Gourt enployed it inits technical
sense. But, as we shall show that clearly was not the case. Thus,

"organi c" nay be technically defined as: "Being, containing, or relating
to carbon conpounds, especially in which hydrogen is attached to carbon
whet her deri ved fromI iving organisns or not. suall y di sti ngui shed from
inorganic or mneral . Dctionary at 774. The term"inorganic,"” by
contrast, is defined as "applied to all substances that do not contain
carbon as a constituent, also to a fewothers in which carbon is present in
an uni nportant sense, for exanple, netallic carbonates. Mtals, rocks,
mnerals and a variety of earths are all inorganic.”" [Dctionary at 580.
Fnally, "carbon" is defined as "a nonnetal lic, chiefly tetraval ent
el enent, occurring native in tw crystal systens, as dianond (isonetric)
and as graphite (hexagonal ); al so occurring as a constituent of coal,
petrol eum and asphalt, of |inestone and other carbonates, and of all
organi ¢ conpounds.” D ctionary at 173.

If the Suprene Gourt had utilized the term™inorganic” inits
techni cal sense to excl ude substances whi ch contai ned carbon as a
constituent el enent, it woul d have excl uded di anonds, graphite, coal,
petrol eum and asphalt fromthe definition of "mneral " under the | ans of
the Lhited Sates. This the Gourt clearly did not intend. Not only are
all of these substances considered to be mneral wthin the neaning of the
mning and mneral leasing lans of the Lhited Sates, see, e.g., Lhited
Sates v. Bolinder, 28 I BLA 187, 198 (1976), citing 14 (. Aty. Gn. 115
(1872) (dianonds); Lhited Sates v. Nece, 77 IBLA 205 (1983) (graphite);
Burke v. Southern Pacific R, 234 US 669 (1914) (petrol eun); Vébb v.
Anerican Asphal t um M ni ng Cb 157 F. 203 (8th dr. 1907) (asphalt) but
all entries nade and patents i ssued under the SRHA were expressly subj ect
to "areservation to the Lhited Sates of all the coal and other mneral s
inthe lands so entered and patented.” 43 US C 8§ 299 (1994). Yet, coal
has, in fact, been defined as "an organic rock." See Encycl opedi a
Britanni ca, Macropaedia (1979), Vol. 4 at 790. Snce it is ObVI ous that
the Gourt did not intend to enpl oy the technical neaning of "inorganic" in
its decision, it is necessary to explore the context in which that word was
used in order to discern the neaning properly accorded to it.
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The Gourt's initial reference to "inorganic" arose in the course of a
di scussi on which noted that a determnation of what was mneral wthin the
neani ng of the mning and mneral leasing | ans could not rely on the
broadest definition of "mneral,"” since, given the tripartite division of
the physical world into aninmal, vegetable, and mneral, all |and woul d be
classified as mneral. Vétt v. Wstern Nuclear, Inc., supra, at 43, citing
Northern Pacific Railway G. v. Soderberg, 188 US 526, 530 (1903).
I nasmuch as this was clearly not what the mneral |aws had intended, the
Qourt observed that "[while it nmay be necessary that a substance be
inorganic to qualify as a mneral under the SRHA it cannot be sufficient.”
Id. Oontextually, it is clear that the term"inorgani c" was used by the
ourt to describe substances that were neither aninal nor vegetabl e and not
in the sense that substances which contain carbon as a constituent were
necessarily excluded fromclassification as a mneral .

d equal significance is the fact that, inmediately followng this
statenment, the Qourt discussed, wth approval, the decision rendered by the
Lhited Sates Ostrict Gourt in Lhited Sates v. Toole, 224 F. Supp. 440
(D Mnt. 1963). The decision in Tool e had hel d that sedge peat was not a
mneral wthin the neaning of the mning laws of the Lhited Sates. In
doi ng so, the court touched upon a nuniber of considerations which are
relevant to the case at bar.

In Toole, the court agreed with a Governnent chal | enge of certain
mning clains |ocated for sedge peat, a nane derived from"the sedge
grasses which cover it in place and which nmake up a substantial portion of
its conposition.” 1d. at 446. The Governnent had al | eged that this peat
was not a mneral at all, but rather was prinarily vegetable in nature. 1In
supporting the Governnent's position, the court relied prinmarily on two
previ ous deci sions, one Departnental and the other judicial. Thus, the
court in Toole relied on the decision in Premer Peat Mbss Gorporation v.
Lhited Sates, 147 F. Supp. 169 (SDNY. 1956), for its discussion as to
the general nature of peat. That |atter decision had noted that

[i]ndubitably peat noss is of vegetable origin. It is "produced
by nature fromwhat was once vegetation, and chemcally it is
substantially the sane as the vegetation fromwhence it is
derived. In fact, its chief characteristic results fromthe fact
that nature itself has arrested any substantial change whi ch

w thout the protection of water woul d ot herw se have taken pl ace.
Its principal uses, too, are either agricultural or

horticul tural .

The defendants urge that peat noss is unlike any commodity
produced on a farmand is nore in the nature of coal. But in the
case of coal, although in origin derived fromvegetation, the
processes of nature have converted it into a mneral. Not soin
the case of peat noss. There the processes of decay have not
progressed far enough to cause any substantial change inits
original chemcal content.

147 F. Supp. at 174 (citation omtted).
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The court in Tool e also relied on a decision issued by the Acting
Drector, BLM in lhited Sates v. J.W Shirenan, Gl orado Gontest No. 44
(Apr. 26, 1957). Wiile that decision, like Toole, had al so concl uded t hat
peat was not |ocatable under the mning laws, it contai ned a Depart nent al
anal ysis of the legal problens presented by the issue which clearly
i nfluenced the court's conclusion in Toole. 5 Thus, the Acting D rector
not ed:

[What ever definitionis used, it is inconceivable that the
Lhited Sates Mning Laws, which, except for a few ninor
anendnent s, were enacted in 1872 largely as a result of the
Galifornia gold rush, were intended to apply to any substance,
whi ch, when | ocated, was prinarily vegetabl e or organic naterial .
To so hold would I ead to the absurd result that grasses, plants,
shrubs, etc., either growng or dead, coul d be acquired by

| ocation under | aws which historically have been applied only to
i norgani ¢ substances. Admittedly, it is inpossible to deternne
at what precise point a dead vegetabl e or organi ¢ substance
becones a mneral through the surrender of whatever nmneral

el enents it possesses to the surrounding earth, the operation of
nature's chemcal processes upon it, the natural pressures and
forces exerted upon 1t, and the changes wought init by clinatic
conditions over a longer period of tine. But in ny opinion,
where a substance i1s still visibly organic material, not having
been deconposed or changed to such an extent as to have | ost nost
of its vegetable characteristics and identity as veget abl e
matter, where the analysis of it discloses only mnor anounts of
substances admttedly mneral, and where the use to which it is
put indicates that i1t is still predomnantly organic mnaterial, it
is not a mneral and hence not subject to |ocation.

Id. at 8 (enphasis supplied).

S nce peat noss has been determined not to be a mneral while it is
clear that coal is amneral, it is helpful to briefly conpare the
simlarities and differences between these two substances. Wiile both are
derived fromorganic natter, peat noss is "organic" in a way that coal is
not since it has clearly not lost its "vegetabl e characteristics.” |ndeed,
as noted above, economc peat deposits are no ol der than 14,000 years ol d,
whi | e many coal deposits date fromthe Carboniferous period, i.e., from270
to 350 mllion years ago. See note 4, supra. The forces of nature which
have acted on coal to produce a different substance have not altered the

essential vegetable nature of peat. Indeed, it is the interruption of the
nornmal processes of decay that results in peat formation. FHnally, while
peat is still clearly used as an agricultural conmodity as a soil additive
for

5/ The court in Tool e expressly noted, in reference to the Shirenan
decision that "this is the type of case where the admnistrative agency
ordinarily is better qualified to determine the rel evant issue by reason of
its special conpetence inthis field" 224 F. Supp. at 447 (citation
omtted).

141 I BLA 381

WAW Ver si on



| BLA 93-406

pur poses of conserving water and i nproving the physical character of the
soil (rather than the chemcal), coal is used prinarily as a fuel. 6/

Wiere, then, does hunate figure in this equation? Hiunate is not a
vegetative naterial that has undergone only slight nodification. On the
contrary, unlike peat noss which still retains its vegetative character,
hunate is "a carbonaceous nudstone or shale-like material."” Uhlike peat
noss whi ch dates fromthe present epoch (the Hol ocene), hunmate dates from
the Wper Getaceous period, i.e., at least 65 mllion years ago, such that
the forces of nature have, indeed, had anpl e opportunity to act upon it and
alter its original nature. And, unlike peat noss which is prinarily used
as an additive for inproving the physical character of the soil, it seens
clear that the najor incentive for hunate use is an alteration in the
chemical character of soil by inproving plant uptake of nutrients via the
humc and other acids present in the hunate. See, e.g., Lhited Sates v.
Bunkowski, 5 I BLA 102 (1972) (gypsite locatable as a soil conditioner
because of its chemical effects). It seens clear fromthe foregoi ng that
hunate is far nore akin to coal in being an "organic rock” than it is to
peat noss which has retained its essential vegetabl e character. W
concl ude, therefore, that hunate is a mneral wthin the neaning of the
mning and mneral leasing lans of the Lhited Sates. This, however, does
not end the matter since, as noted above, whether humate is a mneral
reserved under the SRHA is a separate question fromwhether or not it is a
mneral at all. Ve turn nowto that question.

[2] In holding gravel to be a reserved mneral under the SRHA the
Qourt in Véstern Nucl ear eschewed sinplistic definitions in determning the
scope of the reservation, noting that the term"mneral s" was "used in so
nany senses, dependent upon the context, that the ordinary definitions of
the dictionary throwbut little light upon its signification in a given
case." \Wdtt v. Western Nuclear, Inc., supra, at 42-43, citing Northern
Pacific Railway . v. Soderberg, supra. The Gourt then | ooked to the
pur poses of the SRHA and found:

[ T]he determnation of whether a particul ar substance is included
inthe surface estate or the mneral estate shoul d be nade in
light of the use of the surface estate that Qongress

contenpl ated. As the Gourt of Appeals for the Nnth Qrcuit
noted in Lhited Sates v. Lhion QI . of Glifornia, 549 F 2d
1271, 1274 [(9th dr.)], cert. denied, 434 US 930 (1977),
“[t]he agricul tural purpose indicates the nature of the grant
(ongress intended to provide honesteaders via the Act." * * * See
Pacific Power & Light G., 45 1.B L A 127, 134 (1980) ("Were
there is a

6/ Inthisregard, it is instructive to note that both the Acting D rector
in the Shireman decision and the court in Toole differentiated sedge and
noss peat from"fire peat," which both assuned was subject to | ocation
under the mning laws. See Lhited Sates v. Shirenan, supra, at 9; Lhited
Sates v. Tool e, supra, at 447.
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dispute as to whether a mneral resource is included in the
[SRHA reservation, it is helpful to consider the manner in which
the mterial is extracted and used").

Witt v. Wstern Nuclear, Inc., supra, at 52 (enphasis added; footnote
omtted). The Gourt concl uded:

G ven ngress' understanding that the surface of SRHA | ands
woul d be used for ranching and farmng, we interpret the mneral
reservation in the Act to include substances that are mneral in
character (i.e., that are inorganic), that can be renoved from
the soil, that can be used for comrmercial purposes, and that
there is no reason to suppose were intended to be included in the
surface estate. * * * This interpretation of the mneral
reservation best serves the congressional purpose of encouragi ng
the concurrent devel opnent of both surface and subsurface
resources, for ranching and farming do not ordinarily entail the
extraction of mneral substances that can be taken fromthe soil
and that have separate val ue.

Id. at 53-54 (enphasis added; footnote omtted). The Gourt noted that the
gravel was not used in connection wth any ranching or farming activity on
the patented land. Id. at 55. Neither is the hunate in this appeal .

There is no dispute that the humate invol ved herein is mned for
coomercial sale. It is deposited like a mneral and is taken fromthe soil
and has a separate value like the gravel in VWstern Nucl ear, the scoria in
Pacific Power & Light, supra, and the sand and gravel i1n Browne- Tankersl ey
Trust, 76 1BLA 48 (1983). It is not being used only on-site or as conmon
earth. . Texaco, Inc., 59 IBLA 155 (1981) (no trespass on reserved
mneral estate where scoria is used no differently than cormon earth and
the record fails to denonstrate that the deposit of scoria has conmerci al
val ue i ndependent of such use). The "nmanner in which it is extracted and
used' does not differ fromother substances classified as mneral. The
fact that one of hunate's conmercial uses is agricultural provides no
greater basis for excluding it fromthe scope of the reservation than for
excluding other mnerals used for agriculture such as phosphate, potash,
gypsum or perlite. It is both recognized as a mneral by standard
authorities, see, e.g., US Departnent of the Interior, Bureau of M nes,
1990 Mneral s Yearbook, Vol. 2 at 353, and referred to as such in private
comrmer ci al transactions, see Gl -AmQorp. v. Sence, supra. For all the
foregoi ng reasons, we nust conclude that hunate is a mneral reserved to
the Lhited Sates under the SRHA

[3] V& also note that, in holding gravel to be reserved, the Gourt
had found that its conclusion was "buttressed by 'the established rul e that
land grants are to be construed favorably to the Governnent, that nothing
passes except what is conveyed in clear |anguage, and that if there are
doubts they are resol ved for the Governnent, not against it." Uhited
Sates v. Lhion Pacific R ., 353 US 112, 116 (1957)." Wittt v. Wéstern
Nuclear, Inc., supra, at 60. This rule |ikew se supports our conclusion in
the i nstant appeal .
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[4] Appellant asserts that BLMnust pay him"just conpensation' if he
is denied the right to mne the humate and characterizes such a denial as a
"taking." See SORat 6-8. Aprerequisite to any takings claimis that the
cl ai rant have sone property right that was taken. In this case, the right
to the naterial in question was reserved to the Lhited Sates and was never
conveyed to Tanner. The exercise of mneral rights reserved to the Lhited
Sates "invol ves no taking of anything granted by the [honestead] patent."
Kinney-Qastal Ol . v. Keffer, 277 US 488, 505 (1928).

FHnally, Tanner argues that equity conpel s reversal of BLMs deci sion,
pointing to BLMs "varyi ng concl usi ons” as to whet her hunmate shoul d be
considered a mneral and BLMs "silence and i nactivity" since issuance of
the Qourt's decision in Wstern Nuclear. See SORat 8-9. V¢ note,
however, that simlarly inconsistent rulings fromDepartnent officials have
appeared in the history of other SRHA litigation and did not preclude the
Departnent fromsuccessfully asserting that a mineral was reserved. The
Wstern Nucl ear decision itself discusses the varying treatnent of gravel
at sone length. In Lhited Sates v. Lhion Ql . of Gilifornia, supra, at
1279-80, the court held that geothernal resources were reserved under the
SRHA but specifically referred to the contrary position taken by Solicitor
Winberg in letters issued prior tothe initiation of the litigation.

The Suprene Gourt has provi ded an answer to Tanner's equitabl e
argunents in Lhited Sates v. Gillifornia, 332 US 19, 40 (1947):

The Governnent, which holds its interests here as el sewhere in

trust for all the people, is not to be deprived of those

interests by the ordinary court rules [principles simlar to

| aches, estoppel, or adverse possession] designed particularly

for private disputes over individually owed pi eces of property;

and of ficers who have no authority at all to di spose of

Governnent property cannot by their conduct cause the Gover nnent

tolose its valuabl e rights by their acqui escence, |aches, or

failure to act.
(Footnote omtted.) Because we have authority to decide this matter "as
fully and finally as mght the Secretary,” 43 CF.R 8 4.1, our authority
to consider this issue is not affected by positions previously taken by the
Secretary's subordinates. See ldeal Basic Industries, Inc. v. Mrton, 542
F.2d 1364, 1367-68 (9th dr. 1976); see also Wst v. Sandard Al ., 278
US 200 (1927); Knight v. Lhited Sates Land Association, 142 US 161,
177 (1891); Ben hen (O Judicial Renand), 103 IBLA 316, 328-29, aff'd sub
nom Sahni v. Witt, dv. No. $83-96-HOM(D Nev. Jan. 17, 1990), aff'd,
(Jan. 14, 1991), aff'd, No. 91-15398 (9th dr. Apr. 27, 1992). Mreover,
since, as noted above, the Governnent classifies Tanner's action as
unintentional trespass and nerely seeks conpensation for the val ue of
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the mneral sold by Tanner, Tanner has not been penalized by any reliance
on previous pronouncenents by Departnental officials that humates were
vegetative in nature and, thus, not reserved under the SRHA patent. He has
nerely been required to pay for that which he had no right to sell.

The Bureau has determned that Tanner renoved 2, 075. 15 tons of
nateria which was valued in place at $3 per ton, so that the danages for
i nnocent trespass anounted to $6, 225.45 in accordance wth 43 CF. R §
9239.5-3. Inasnuch as Tanner has not chal l enged this val uation nor nade an
of fer of specific proof tending to showthat BLMs apprai sal is incorrect,
it is properly sustained. See Pacific Power & Light, supra, at 140.

Appel | ant has requested an evidentiary hearing on the organi c nature
of humc materials. A though an evidentiary hearing nay be appropriate
when an appeal presents a controverted issue of material fact, no hearing
is required where the issue is purely one of lamw See Lhited Sates v.
Qonsolidated Mnes & Swelting ., 455 F. 2d 432, 453 (9th dr. 1971). As
the authorities quoted above illustrate, the organi c nature of these
deposits was not disputed. Wat was in dispute was whether or not hunate
is amneral reserved under the SRHA This, however, is a question of |aw

V¢ note that, in hol ding geothernal resources were reserved under the
SRHA the court simlarly found that the facts about the nature of

geot hermal resources necessary for a decision were not disputed and

concl uded that the case presented "only a question of law" Lhited Sates
v. Lhion QI . of Gilifornia, supra, at 1280. Accordingly, the request
for an evidentiary hearing is denied. 7/

W conclude, therefore, that hunates are a mneral reserved under
patents issued pursuant to the SRHA and that the disposition of such
mneral constitutes a trespass for which the Lhited Sates is properly
conpensat ed.

7/ Appel lant has al so requested an opportunity to present oral argunent
before the Board. Appeals to the Board of Land Appeal s are ordinarily

deci ded on the basis of the admnistrative record and the briefs of the
parties on appeal. \Woning | ndependent Producers Association, 133 | BLA 65,
89 (1995). Qal argunent nmay be granted in the discretion of the Board
where it appears that clarification of the i ssues on appeal woul d be ai ded
by the opportunity to inquire further of counsel for the parties. See 43
CFER 84.25 Inasnuch as we believe that the record provides a nore than
adequat e basi s upon which to determine the issues presented, the request
for oral argunent is denied. Mwrathon QI (., 128 IBLA 168, 173 (1994).
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Janes L. Burski
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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